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DRSUpdate

This newsletter and all supplements are meant to 
provide general information only.  It should not be 
used as a supplement for legal advice or opinion in any 
specific case.

Focusing on issues and questions that may affect you and your participants.

M i d  Ye a r  N o n - D i s c r i m i n at i o n  Te s t i n g :   A v o i d i n g 
Fa i l u r e
As part of our regular service to your plan, DRS performs the IRS mandated non-
discrimination testing at the end of each plan year.  These tests compare the 
deferral and match contribution percentages of your Non-Highly Compensated 
Employees (NHCEs) to that of your Highly Compensated Employees (HCEs).  If the 
two percentages are within the IRS’s acceptable range of each other, your plan is 
considered to be passing these tests.  Likewise, if the percentages are outside of 
the IRS’s acceptable range, then your plan is considered to be failing these tests 
and corrective action must be taken.  

Armed with the knowledge of a potential 
failure, a plan sponsor can take steps to 
improve year-end test results by reducing 
HCE contributions and increasing NHCE 
contributions through education programs 
and enrollment meetings.  In many cases, 
this alone can be enough to turn a fail-
ing test into a passing one.  Even if a plan 
sponsor does not attempt to improve the 
test results, knowledge of a failing test can 
be used to warn the HCE’s of the potential 
impact to their personal tax returns.  

If you think your plan could benefit from 
running mid year tests, you should contact 
DRS to initiate the process.  For more 
information on these tests, including 
an estimate on the cost and a list of the 
census information DRS will need, you can 
call the DRS Plan Support Department at 
888-377-4015 or email them at helpdesk@
drs401k.com.  They will be able answer all 
of your questions or direct you to someone 
who can.

For those plans concerned they might fail 
their non-discrimination tests and those 
who would like to know how they are 
doing so far this year, DRS recommends 
running a mid year non-discrimination 
test.  A mid year non-discrimination test 
projects how your plan would do on its 
non-discrimination testing if your partici-
pants were to continue contributing at the 
same levels they have so far throughout 
this year.  

The real benefits of running a mid-year 
test depend upon the results.  A passing 
projection can give a plan sponsor substan-
tial peace of mind.  The knowledge that ev-
erything should run smoothly at the end of 
the year is a rare commodity to be enjoyed.  
Conversely, a failing projection gives a plan 
sponsor time to react and prepare.  How a 
plan corrects a failing test can impact the 
financial decisions of the corporation and 
the personal tax returns of all your HCEs.  
Therefore, early notice of a potential test-
ing failure can remove the surprise from 
the testing results and give you, the plan 
sponsor, a critical opportunity to react.  
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Th e  I m p o r ta n c e  o f  P l a n  C o m p l i a n c e
To preserve its tax-exempt status, a qualified retirement plan must comply with legal and regulatory requirements, both 
in form (the plan documentation) and in operation (how the plan is operated in accordance with the plan document). Plan 
sponsors must work with their service providers to ensure that plans are properly maintained and to limit plan defects.

Plan Disqualification
When the IRS discovers that a plan is not 
in compliance with qualified plan require-
ments, disqualification (originally the IRS’s 
only course of action) is a possible outcome. 
When a retirement plan is disqualified, the 
plan’s trust loses its tax-exempt status and 
becomes nonexempt. As a result, employ-
ees, the employer, and the plan’s trust are 
all negatively impacted. A retirement plan’s 
trust is a separate legal entity that is tax ex-
empt. If a plan is disqualified, the trust loses 
its tax-exempt status and must pay income 
taxes on trust earnings.

Participants Lose Out
When a plan is disqualified, it means par-
ticipants must include as taxable income 
any vested contributions the employer 
makes to the plan on their behalf in any 
calendar year for which the plan is deemed 
disqualified. 

IRS Example: Pat is a participant in the XYZ 
Profit Sharing Plan. The plan has immediate 
vesting of all employer contributions. 

• In calendar year one, the employer makes 
a $3,000 contribution to the trust under 
the plan for Pat’s benefit.

• In calendar year two, the employer 
contributes $4,000 to the trust for Pat’s 
benefit.

• In calendar year two, the IRS disqualifies 
the plan retroactively to the beginning 
of calendar year one. Pat would have to 
include $3,000 in her income in calendar 

year one and $4,000 in her income in 
calendar year two to reflect the employer 
contributions paid to the trust for her 
benefit in each of those calendar years.

Note: If the plan has a five-year graded 
vesting schedule and Pat is only 20% vested 
in her employer contributions in calendar 
year one, then she would include $600 
(20% x $3,000) in her income for the year.

Sponsors Lose Out, Too
Disqualification also impacts the plan 
sponsor. The sponsor’s tax deduction for 
amounts it contributed to the trust may be 
delayed or restricted as a result of a plan 
disqualification based on the deduction 
rules that apply when the plan is deemed 
nonqualified. Generally, sponsors of quali-
fied plans cannot deduct contributions as 
of the point at which the plan is considered 
to be disqualified.

Fallout for Rollovers
Plan disqualification has an impact on 
rollovers, too. Plan distributions that were 
rolled over to other eligible retirement 
plans or individual retirement accounts 
(IRAs) are no longer considered eligible 
rollover distributions. As a result, all eligible 
rollover distributions that were rolled into 
an IRA or other qualified plan after the 
point the plan was considered to be dis-
qualified would not be eligible for rollover 
and would be subject to taxation at that 
point.

Correction Programs
Because the consequences for innocent, 
nonhighly compensated plan participants 
can be extremely negative, the IRS estab-
lished a program to assist plan sponsors in 
correcting the most common operational 
and plan document errors and retaining 
the plan’s tax-exempt status. The IRS Em-
ployee Plans Compliance Resolution System 
(EPCRS) encompasses three programs for 
correcting operational and plan document 
errors: the Self-Correction Program (SCP), 
the Voluntary Compliance Program (VCP), 
and the Closing Agreement Program (CAP). 
Through EPCRS, a plan sponsor can correct 
plan errors, pay a preset fee to regain its 
compliant status, and avoid the negative 
consequences of disqualification.

More details on the tax consequences of 
plan disqualification may be found in an  
IRS publication: Employee Plans News, Issue 
2012-1, March 20, 2012 (www.irs.gov/pub/irs-
tege/epn_2012_1.pdf ).

Make Compliance a Focus
Maintaining compliance is key to avoid-
ing disqualification. A strong partnership 
between employer and service provider can 
help ensure that all the necessary steps are 
taken to make certain the plan is in compli-
ance with the vast number of regulatory 
requirements that need to be satisfied. One 
of the best ways to assure proper com-
pliance is to keep your service providers 
informed of any major changes in business 
circumstances that could impact the opera-
tion of your plan.
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Th e  I n s  a n d  O u t s  o f  Yo u r  P l a n ’s  S P D 
The importance of an accurate, current, and comprehensive summary plan description (SPD) cannot be overstated. In fact, 
recent court cases have highlighted the need for employers to review their plan’s SPD to ensure it does not conflict with the 
plan document. 

What is the summary plan description 
(SPD)? 
The SPD is the primary vehicle for inform-
ing plan participants and beneficiaries 
of their rights and obligations under the 
plan. It’s essentially a summary of the key 
features of a retirement plan.

What information should the SPD include?
The Employee Retirement Income Security 
Act (ERISA) specifies what is required in the 
SPD. The SPD contains a variety of informa-
tion, such as:

• The plan’s name and the name and 
address of the plan sponsor,

• Participant eligibility requirements,

• A description of benefits and the vesting 
schedule,

• The plan’s normal retirement age,

• The sources of plan contributions,
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I R S  L i m i t s  f o r  2 0 1 4 ,  2 0 1 5  a n d  2 0 1 6  Ta x  Ye a r s
Annual Compensation Limit – The maximum compensation 
which may be used to calculate benefits and contributions 
under a qualified retirement plan. $265,000

Annual Defined Contribution Limit - Generally includes em-
ployer contributions, employee contributions, and forfeitures 
allocated to a participant’s account under a defined contribu-
tion plan. $53,000 

Highly Compensated Employee Threshold - An individual is 
considered highly compensated for IRS non-discrimination 
testing if the employee owned more 5% of the company in 
the current or prior year or if in the prior year the employee’s 
compensation was more than the HCE threshold for that year. 
For example, to be considered an HCE in 2016, a participant 
must have made more than $120,000.00 in 2015.  To be consid-
ered an HCE for 2017, a participant will have to make more than 
$120,000 in 2016.

Annual Limits: 2014 2015 2016
Annual Compensation Limit 
[401(a)(17)/404(l)] :

$260,000 $265,000 $265,000

Annual Contribution Limit 
[415(c)(1)(A)] : 

$52,000 $53,000 $53,000

HCE Threshold [414(q)(1)(B)] : $115,000 $120,000 $120,000

Annual Deferral Limit  
[402(g)(1)] :

$17,500 $18,000 $18,000

Catch-Up Contributions 
[414(v)(2)(B)(i)] : 

$5,500 $6,000 $6,000

Annual Deferral Limit – The maximum any one participant 
may defer for the 2016 Plan Year. $18,000

Catch-Up Deferral Limit – For participants turning age 50 or 
older during the Plan Year, the maximum additional “catch-
up” deferrals allowed for the 2016 plan year. $6,000

Income Subject to Social Security - The maximum amount of earnings 
subject to social security taxes. $118,500

If you have not already done so, please update this information with 
your payroll department. If you have any questions regarding these 
limits or how they affect your plan, please feel free to contact our Help-
desk at 303-485-9000 or helpdesk@drs401k.com for assistance.

• Benefit claim procedures, and 

• Participant rights under ERISA.

Is there a specific format that the SPD must 
follow?
No, but it must be complete and under-
standable. The language should be written 
in a way that is easily understood by the 
average participant and not misleading.

When should the SPD be distributed?
In general, employers are obligated to 
provide participants and beneficiaries 
with the SPD within 120 days after a plan 
becomes effective. New participants have to 
receive the SPD within 90 days of becom-
ing a participant. An updated SPD, which 
incorporates all interim plan amendments, 
must be furnished no later than 210 days 
after the end of the fifth plan year after the 
previous SPD. If there have been no changes 
to the plan, a new copy of the SPD must be 
distributed every 10 years. 

Can the SPD be sent electronically to 
participants?
If certain requirements are met, employers 
may furnish the SPD using electronic me-
dia, such as the Internet, an intranet, and 
e-mail. However, employers should ensure 
that appropriate measures are taken.

For electronic dissemination of plan docu-
ments, regulations mandate that employ-

ers provide notice to participants that the 
forthcoming document contains important 
plan information (e.g., employers must give 
a description of the significance of the SPD 
and advise recipients that a paper copy of 
the SPD is also available upon request). The 
employee’s consent may be needed. (This 
depends on the employee’s job function 
and the availability of electronic access.) 
Paper versions of the SPD must be given to 
any recipient without the ability to access 
documents in electronic form.

Do plans have to provide non-English 
versions of the SPD?
No. However, if several plan participants 
are literate only in the same non-English 
language (25% or more for plans with 
fewer than 100 participants, and the lesser 
of 500 or 10% for plans with 100 or more 
participants), then the plan must provide a 
non-English language notice that offers the 
participants assistance in learning about 
their rights and benefits under the plan.

What if there is a conflict between the SPD 
and the plan document?
Where there is a conflict between the of-
ficial plan document and the SPD, and the 
SPD describes a benefit more favorable to 
the participant, the SPD has prevailed in 
a number of cases. Thus, it is critical that 
employers verify that their SPD is up to 
date, consistent with plan documents, and 

contains all the essential information 
relating to the plan.

In addition to the SPD, what other 
documents do plans have to provide 
participants?
There are several. For example: 

• A summary annual report (SAR) must be 
furnished within nine months after the 
end of the plan year. It’s a summary of 
the information appearing in the plan’s 
annual report (Form 5500).

• A summary of material modifications 
(SMM) to the plan has to be provided 
within 210 days after the end of the 
plan year in which the modification was 
adopted.

And plans also must provide participants 
with the following documents upon writ-
ten request:

• Statement of the participant’s total 
accrued benefits,

• Most recent annual report,

• Plan document,

• Trust agreement, and

• Collective bargaining agreement (or any 
other document) under which the plan is 
established.
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D R S  C o m p l i a n c e  C a l e n d a r  f o r  D e f i n e d  C o n t r i b u t i o n  P l a n s *

July 29, 2016 – Initial 2015 Form 5500 and 
8955-SSA filing deadline or deadline for fil-
ing extension (5558) 
 
July 29, 2016 – Deadline to file Form 5330 to 
report prohibited transactions and excess 
401(k) contributions for 2015 
 
July 31, 2016 – Deadline to distribute Sum-
mary of Material Modification (SMM) for 
plans with amendments effective in 2015 
 
September 5, 2016 – DRS closed for Labor 
Day Holiday 
 
September 30, 2016 – Distribute Summary 
Annual Report (SAR) for plans that did not 
extend their 5500 filing deadline 
 
October 15, 2016 – Final filing deadline for 
2015 Form 5500 if extension was filed prior 
to July 31, 2016 
 
November 24, 2016 – DRS closed for Thanks-
giving Holiday 
 
December 1, 2016 – Deadline to distribute 
Safe-Harbor Notice, Qualified Default 
Investment Alternative Notice and Annual 
Automatic Contribution Arrangement 
Notice 
 

December 15, 2016 – Extended deadline for 
distribution of SAR to participants 
 
December 26, 2016 – DRS closed for Christ-
mas Holiday 
 
December 31, 2016 – Final deadline to cor-
rect failed ADP/ACP test via distributions or 
qualified nonelective contributions 
 
December 31, 2016 – Required minimum 
distributions due under IRC Section 401(a)
(9) 
 
January 2, 2017 – DRS closed for New Year’s 
Holiday  
 
January 16, 2017 – DRS closed for Martin 
Luther King Jr. Holiday  
 
January 31, 2017 – Mailing deadline for par-
ticipant copies of 2016 1099-R’s 
 
January 31, 2017 – DRS Year-End Information 
Packet and Census Data Due 
 
February 20, 2017 – DRS closed for Presi-
dent’s Day Holiday  
 
February 28, 2017 – Filing deadline for 2016 
1099-R’s and 1096 
 

March 15, 2017 – Deadline to correct excess 
deferral and match for 2016 plan year test-
ing failures without IRS penalties 
 
April 1, 2017 – Required minimum distri-
bution (RMD) begin date for participants 
attaining age 70 1/2 or retiring after age 70 
1/2 in 2017 
 
April 14, 2017 – DRS closed for Good Friday 
Holiday 
 
April, 14 2017 – Deadline to process correc-
tive distributions for excess deferrals 
 
May 29, 2017 – DRS closed for Memorial Day 
Holiday 
 
June 30th, 2017 – Deadline to process correc-
tive distributions for failed ADP/ACP test 
from EACA plans without incurring 10% 
excise tax 
 
July 4, 2017 – DRS closed for Independence 
Day Holiday 
 
 
*assumes 12/31 Plan Year End 

For general questions:
helpdesk@drs401k.com

To submit your payroll files:
files@drs401k.com

To submit your year-end census data:
yearend@drs401k.com

For audit support, tax forms, and testing 
inquiries:
compliance@drs401k.com

For quotes for new retirement plan 
services:
proposals@drs401k.com
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